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in the matter between -

SWEECD (FTY) LIMITED AND OTHERS Applicants

and

Max EREDMaMN AND OTHERS Fespondents

Jodb DG M E N T

WUNSH. J.: The unsuccessful respondents in an urgent ap-
plication seek leave to appeal against the wihoie of the
judament which I delivered on %2 June 1997. The applicants
oppose 1it. To avoid confusion I shall retain the descrip-
tions which applied in the initial application and the ab-

breviations which I used in my iudgment so that the
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I PR JUDEMENT

present applicants, who were the Tirst. SEC . sinth,
seventh and eighth respondents., the other respondents not
Having been parties to the oproceedings althouwah they were
cited, will be called "the respondents” and severally Fema
Tools, the second respondent. Arendsen. Max and Stefan. I

shall again refer to the fifth respondent. who ig not  a

party t

o the proceedings., as Marius. The respondents in
this application are then Sweeco, the second applicant.
anc Gerhard.
The orders. apart Tfrom costs, which the respondents
wish to challenae in a superior tribunal, are brieflv:
1. That they return certain specified moulds to Sweeco
oy GBerhard and. in additian.,

Tfany  ather moulds related to rubber brooms and
brushes which have been manufactured for HSweeoo
and Gerhard”.

The respondents  submit  generally  that there i1s a

reasonable prospect that another court will take &

cdifierent view on  all the issues which 1 decided
against them, and specifically that by embracing “"anv
cthier mouwlds" the order strikes certain moulds  in
which aAndersen hags a half interest.

2 That REema Tools and the second respondent shall
render to the applicants an account of the products
manufactured by them, utilising any of the moulds
referred to in paragraph 1, from 1 October 1996 to
date. The respondents submit that. in the absence of
a statutory contractual or fiduciary dutyv., there is
no basis for this obligation.

3 That the respondents, other than Arendzen. be

interdicted, ...
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0 40 17 -5 - JUDGMENT
interdicted from manufacturing rubber brushes by
using anv of the moulds referved to in paragraoh I &r
replicas thereof. The respondents contend that there
is a reasonable prospect that a higher court will
hold that the respondents are entitled to use the
moulde: that in any event the order travels beyond
the applicable praver in the notice of motion Dy
embracing replicas: and that even i1 the agreement,
witich my  judament renders applicable to Fema Tools
and Max, precludes them from wsing the moulds to clod
manufacture products for other parties., which they
contend is not the case, the second respondent and
SGtefan were not parties to it and are not bound by
it. Furthermore, it is sald in the grounds of appeal
that I misdirected myvself in not  finding that the
failure to serve fthe application on the perecgrine
respondents constituted a non-icinder inasmuch as
they had a direct and substantial interest in the
outocome of the application.

The specified grounds of the intended appeal, of (200
whiich there are 33, are dirvected mainly at the basis on

whick 1 have found that the moulds were the oDroperty  of

Sweeco.
Aalthough  counsel  for  the respondents  argued that
ancther court may hold that I was not entitled, on the

case made out by the applicants. to grant them an order
for the delivery of the moulds even if they had not proved
that they or one of them were the owners but in  order to

enforce a jus in persconam ad rem aauirendam. the applica-

tion for leave to appeal, twice supplemented and amended, L3002

domEss v ..
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does not specify that ground.

Even if the respondents were to succeed on their dis-
pute about ownership they have not said that they wish to
appeal against the order for delivery on the ground that
Sweeco is entitled to delivery in personam.

I shall deal with the respondents' submissions sub-
stantially in the order in which their counsel made them.
REPLICAS O S

No finding was made as to patent rights. I d4id f£ind
that Sweeco owned the copyright and that this had been ac-
knowledged by Rema Tools, Max and Stefan. The reason why
the order I made extends to replicas was to render the
restriction on the respondents' breach of their obliga-
tions to the applicants effective. It may well be that
another court will take the wview, put forward by the
respondents, that I exceeded my powers in doing so and the
respondents should have an opportunity to attempt to per-
suade such a court that I did.

RENDSEN'S INTEREST IN THE MO 3

The founding affidavit alleged an agreement in terms
of which Arendsen purchased a 50% interest in four moulds
from Gerhard for R162 000. The respondents made no 1issue
about the wuse by or value to them or Arendsen of these
moulds nor did Andersen take a stand on them. On the con-
trary, Stefan's answering affidavit says:

"25.2 I am however able to state that the four moulds

which were delivered to the fourth respondent
(i.e. Sgeeper Nederland BV) in the Netherlands
on behalf of the sixth respondent (i.€;
Arendsen) were to all intents and purposes

valueless/...
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" valueless, They were obsolete and practically
speaking there was no way in which they could
have been kept in production in any way which
made financially viable sense.

25.3 The four moulds were either shipped off to  the
Netherlands where, [ believe, thelr uselessness
was ascertained and they were later returned to
South Africa. They are currvrently in the posses~
zion of the first respondent. They are of no use
T anvbody.

25.4 I have since bDeen informed that the sixth
respondent paild an amount of R162 000 for a S0K
share in the said four moulds. I state unegul vo-
cally that a 5074 share in such moulds is far too

high & price Tor anvone to pay Tor them.

Arendsen’s supporting affidavit savs

"1 have read the affidavit deposed to by Stefan

Erdmann and confirm the contents therein insafar as

they relate to me.”

This is a new issue whnich is so devolid of merit  that
it cannot have a prospect of assisting the respondents on

appeal .

THE OWMERSHIF OF THE MOULDS

gy
i

his was dealt with fully in my iudament. Im wiew of
the repeated admissions by Max and Rema Tools, and the
cther considerations dealt with by me. I consider that

there is no prospect of success on this issue. Much of the

respondent s’ argument in  the present application was &
rehast of what I had bpreviously heard and rejected. I

shall deal with additional arguments and grounds on which

177 s
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was sald that statements in my judament mavy not find

favour with a higher court:

It was maid that I was bound to accept the averment
o Stefan that ownership did not vest in any of the
applicants by reason of the test laid down in

Flascon-Evans Faints Ltd v Van Riebeechk Faints (Ffyvy

Ltd 1984 Z SA €23 (A) at €34 H - €38 B, One of the
rules TfTormulated by Corbett JA in that case entitled
me to reject the respondents’ contentions because

they were

g0 far—fetched or clearly untenable" as to
iusti Ty mv doing so. It should be cliear from my judo-
ment that I considered the respondents’ arguments to
be completely untenable., and I consider egually  un-
tenable the proposition advanced by counsel that I
had to articulate this reason in order to rely on it.
Counsel at the hearing was at pains to tell me that 1
could not rely on a lavperson’s opinion about  owner-—
ship.

in Goldinger’s Trustee v Whitelaw & Son 1917 AD &6 at

D0 Maasdorp JA& sald, in regard to constitutum possese

sorium that there:
Tahoud d be an express declaration that the pre-
vious possessor is for the Tuture to manage the
possession of ancother. "

The learned judge did not sav that there had to be an

express  constitutum. It would be unrealist

i

(s

sist on this from lavpersons before vou  find  that
there has veen effective deliverv. There has to be
declaration that the possessor is to marage the pos-
sessian Tor the new owner. That was arrvived at By

BiE e
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the agreement that Fema Tools would use the moulds to

marufacture the products for the applicants.

I found that there was a tacit consiituium Dosses—

sorium without the applicants having alleged it, as 1

i

sugoested was necessary in Bezuidenhout v Ofto  and

Others 1966 3 SA 33% (W) at 344 H-J. The applicants

may not have elegantly pleaded this but they cer-—
tainly made that case in the Tounding affidavit.
I would not have referrved to the respondents’ wish to
attack my assessment of the position in Mankowitsz v
Lowenthal 1382 3 8a& 7898 4) 11 thelr reasons had not
included the following., & view in which counsel has
continued to persist despite my efforts to put  him
Yights
it is submitted that 1t is manifest from the
aforegoing auatations (fram the  judament) that

the contract of donation had alrveady been ex-

gcuted. It was nat an executory donation and &o-
cordingly section & of the General Law Amendment
act, 55 of 19536, was inapplicable, i.e. the con-
tract of donation did not have to be in writ-
ing. "

In desperation I was constrained to refer counsel o

volume 8 Part 1, Law of South Africa. 1f

a

L
o
o i

2 5

paras. 268 and 276.
in dealing with the approach to the evidence of con-

stitutum possessorium I said in my judament at  page

18 there was a causa detenticonis and. having reoard

to the business basi

il

therecd and the absence of  anv
third party interest, there is adecuate evidence that

oWnershios ...
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21,475 i JUDGEMENT
ownership passed to Sweeco. The respondents argue
that there is & reasonable prospect that another
court will not agree that there is no thivd party in-
terest. What would happen. they sav, i1 bHweeco were
liguidated or Gerhard were sEquestrated? Third
parties. i.e. the creditors of either of them or of
Fema Tools will be affected bv my Tinding. There 1is
certainly no suggestion in the papers of either of
these events as a contingency to contemplate and I
perceive no relevant direct third party interest
which renders my approach to the issue impeachable
Wwith & reasonable prospect of succocess,

THE COPYRIGHT ISSUE AND THE FATENT CONTENTIONS

Mothing has  been advances which gives me the belief
that ancther court will be persuaded to make a finding on
these issues which would defeat the applicants’ clalm for
relief.

THE AFPFLICANTS' TERMINATION OF EEMA TOOLS' EIGHT OF FOS-

SESSION

One of the critical issues was whether Fema Tools was
entitled to use the moulds to manufacture the products for
others.  Because 1 have Tound that it was noo. I did not
deal with ancther guestion. The way the respondents wowuld
read the manufacturing agreement opresumably Fema Tools
couwld decide not to accept or implement orders for goods.
They had rights but no obligations. or they could accept
large volumes of orders from others and tell Sweeco to go
to the back of the gueue. The finding which I was told

could, with a reasonable prospect of success, be chal—

lenged on appeal is that it was cleariv at least implied

that/...

t
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that Fema Tools coauld not use the moulds teo manufacture

the products for anvone else. My cholce of  language was

unfortunate  bDut it showld be clear Trom my reference to

the dictum of Rumpff ©J in Swart en 'n  Ander v  Cape

Fabrics (Fty) Ltd 19792 1 S5A 195 (A) at 222 B~C that I was

saving that that was the meaning of the agreement, which

could not be taken literallw. cof Ok Baraars 19290 Lid v

Grosvenoy Buildings tPtw) Ltd and ancther 1993 2 && 471

(A) at 478 D=E).

i
il

It my dudament I said tp.

Frima facie it seems to De an impertinence for (FEema

1

Towoled to clalm that its business relationshin with

Sweecs had not ceased oy that Sweeco had not lawfullwy

terminated 1t."

The applicants’ averments in the Jfounding atfidavit
with regard to the contractual relaticonship betwesn Dwesoo
and fFema Tools were not effectively put inm issue in the
answering affidavit. These are the substantive avermeEnts

which one Tinds.

77 Al PARAGEAFPH 116 (which starte the narvative of

the contractual relationshino?.

The allegation in regard to manufacture Dy the

second respondent has been repeatedly dealt with

U

in this affidavit and 1 see no meed to continue

the repetitian.

AbD PakRaGEaPHS 117, 118, 119 and 120

I am unable to understand upon what basis it can

oe alleged that the second respondent Was

£l

abliged to

manufacture proaducte for the first
applicant only. I can accordingly not deal with

TheEs y

iy
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? the allegations contained i1n paragraph 120,

0. Al PaRAGEAPH 129

it is wnclear to me to which respondents and  to
which manufacturing and distribution agreements
the third applicant is attempting to refer. Ac-
cordingly I cannot  comment upon  the alleged
repudiation.”

Yes, save the respondents’® counsel, he agrees  that

this was prima TfTacie an impertinence but. 1 goes on To

say that prima facie is not good enouagh. The court has not

heard Marius® version of the events. That observation of
mine was not the foundation of my findinag. It introduced
the discussicon. In any event., 17 the respondents wanted me
oy WLaEant an appeal court to know what Marvius  had Do osavy,
they did not explain and have not explained wﬁy they dia
not deliver an affidavit by him. He wasz obviousiy availl-
able and he cowld have sworn to an affidavit as a witness
without becoming & party to the proceedings.

The apolicants? attorney, whio presented his clients!

closing argument on this application. pointed out that on

ET

o May 1237 Marius had atbtended a mesting in Calgarv.

Lanada with Max and the president of Guality Space
Froducts and that the respondents had, in the inter-
locutory application, produced a licensing agreement be-
tween Monogata and the Netherlands companies. of which the
applicants have no knowledos, the source of which is  ob-

viously Marius or the Netherlands ST AT EBE.

STATEMENT OF ACCOUNT

Feference was made to Victor Froducts 54 Limifed v

Lateuvliere

it

I
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Lateulere Manufacturing Ltd 1975 1 84 260 Wy at 9DE3 B-O

where Moll J said:
"The right at common law to claim & statement of  ac-
count is of course recognised in owr law provided the
allegations in support thereol make it clear that the
said claim is founded upon & fiduciary relationship
between the parties or upon some statute or contract
which has imposed wpon the party sued the duty to
give an account. Allegations which do no more than to
indicate a debtor and creditor relaticonship would not
iustify a claim for a statement of acocount.”
Iin this case there was., 1 found., movre than a
dgebtor /creditor relationship. The respondents had mala

Tide and dolo diverted business from the applicants. Goods

wvere exported when they should have been supplied to the
applicants. There ls uncontroverted evidence that between
six and eight containers were exported in March and épril

1997. In the leading case, Dovie and énother v Fleet

Motors F.E. tREvy Lid 1971 3 BaA 760 (Al Holmes JA said

inter alia in regard to a statement ang abatement of

acoount e

The plaintiff should aver -

tal hig right to receive an account.  and the basis

ot such  vigkt. whether Dy contract or by
Tiduciary relationship or _otherwise." tat 7 F-

G I wunderline?.
I understand the respondents to sav that oy
otherwise” refers to only a statutory right to an account.

a1l that I ordered in this cas

i

r is oa statement of

salee not of profits. I did not substantiate my

Conelusionsd. .
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cenclusion, probably because little if anvthing waz said
about it in argument or in the papers. I cannot say that
there is no reasconable prospect that my ocrder will be up-
set by another court.

The interdict against Stefan and Sweeco Manufacturing

(Ftv) Limited t(the second respondenty. The objection is

bazed on their not having been parties to the manufactur-—
ing agreement. Stefan's wife is the owner of Renateé
Marketing and he is the active antagonist on behalf of
Fema Tools., SBweeco Manufacturing is claimed by the respon-
dents to be a facade. it is. however, the company which
has entered or purported to enter into transactions  with
Sweeco and recelved pavments from it. It uses Fema Tools’
VaT number (not as said in my dudoment,. i1ts  ownd.  All
these parties have been participants in the diversion of
business Trom Sweeco In & way which I have found ©to De un-
lawtiul. I cannot see another court taking & different
ViEw.

i showid add that & ground of appeal is that I mis—
directed mveeli 1n saving that "the apolicants arve  en-
titled to an order prohibiting the use of the mmgldg by
the respondents”. I have already given myv view on the at-

tack on the finding of ownership and the rignt to

minate the respondents’ possession and the erarcise
theresf. All these lssues support the probhibition.

MOM-JOINDER

Mo orvder was made against the peregrini. I corsider

this submission to be without merit in a case which deals

with a dispute arising out of a contractual relaticonship

between the litigante in the application and the

R

acpliican
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applicants’ proprietary rights.

THE C0O8TS OF THE INTERLOCUTORY AFFLICATION

Counsel for the respondents appear to have misun-
derstood my Jjudament when I said at page 305:

“The applicants have achieved their main objiective

and should be awarded all their party and party

coste’.
This ke thought was the basis for my decision that the
costs of the interlocutory application should be costs  in
the cause.

I7 1 did not express myvsel T clearly encuakh that i1s my
fault, but that was not the basis. it was the reason for
awarding costs of the.application to the applicants even
though some of thelr prayvers were dismisseo.

On the costs of the intericcutory application there
were, as [ sald in my jwdament. conflicting arouments. At
the end of the day the respondents did not rely on any of
the documents of which they claimed discovery. In my
discretiaon I concluded that the costs should be costs in
the cause. I oo not conslder that there i & reasonable
praspect that a higher court will interfere with the emérw

ol

i

e of my discretion.
DREDER

The parties agreed that 1t waz competent tTo orant

ieave to appeal against part of my iudament anlv. and I

would add, only on some grounds. (Of van Heerden v Theron

Wright % Others 1985 & B8& 342 (T) at 3d4; Noaumba v
Staatspresident 1988 4 SA 224 <A) at 246 H - 247 B,

I make the following order:
) Leave is granted to the applicants. in the

apoiloations .. .

Cich
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application for leave to appeal, 1o appeal to the
full bench of the Transvaal Frovincial Division or
this Division as the Judge Fresident may direct,
against -

i.l paragraph 4 of the order made on 2 June 13997, on
the aground set out in paragraph 3& of the ap-
plication for leave to appeal:

1.2 the inclusion of the words “or replicas therecf”
in paragraph & of that order, on the ground set
out in paragraph 31 of the application for leave 1)

to appeal.

e Save as atoresald. the application is dismissed.
o The applicants are ordered iointly and severally to

pay two-thirds of the respondents’ costs. and they
shall bear two-thirds of their own casts. The balance
of the respondents’ costs ang the balance of  the

applicants’ costs are coste In the appeal.

ON BEHALF OF APFLICANTS: ADV Z F JOUBERT SC L EG)

INSTRUCTED BY: BEDER~FMIEDLAND

0N BEHaALF OF ERESFONDENTS: A0V I HAMIOOE
INETEUCTEDR BY: BOTHA MABEYM & MoREMIIE
DATE OF HEARIMGE: i JUNE 19297

DATE OF JUDGMENT: 18 JUNE 1
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in the matter between 1-

SWEELD (FTY) LIMITEDR AND OTHERS Applicants

and

Max EFEDMANN AMD OTHERS Fespondents

Jo.4db oBDow MoE N T

bILING, . T, 8 I am now faced with this application for leave
to o execute. My prima facie view., is that there should be

no reason Why the respondents should not continue to keep
a record of the sales and to render a statement of those

sale

in

to the applicants. even though there will be an ap-
peal against that order.

These: .

(100
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Tihe real issue is the delivery of the moulds. Accora-
ing to rule 4911, where an appeal has been noted or an
appiication for leave to appeal against or fo rescind,
corvrect., review or vary any aorder of @ court has been
macde, the operation and execution of the order in question
shall be suspended pending the decision of such appeal or
application wnless the court which gave such order on the
application of & party otherwise directs.

The application for leave to appeal to the Chief Jus-—
tice kas not vet been made but I suppose  that, from &
practical point of view., 1 should nevertheless deal with
this application now because 17 I defer 1t until there 1%
an actual petition to the Chief Justice., all that I do is
delay the matter for a few cave. There seems to be no pur-
posme 1n that.

In regard to the moulds. In the answering affidawvit,
which was filed to the aoplication for leave Tto execute.
Stefan said the following:

“"11.8 I repeat the tender on behalf of Fema Tools
whiich I made in the main application, to con-
tinue producing the products,  suppliving them to
the respondente herein csubiect to pavment of

the amount of Rl 633 082,70 due and owing to the
respondents 1n rvespect of goods already supplied

to the respondents hereiny which will enable

them to satisfy thelry lawful commitments.

Yesterday I received a fax from the attornevs for the
applicants for leave to execute. and paragranch 4 of which

SAVE!
b It

In order not to destroy the viability of the brooms

generally s ...

e
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“gern

rally and the international £ v iz mayr ket

i

specificalive and in view of the applicants’ tender

to per form, the respondents with prejudice accept

such tender on the basis that brooms as manufactured
are supplied to them only and no other parties on the
existing terms and conditions.”

I have been told by both parties that they have no
affection each for the other, that they suspect each
octher. but nevertheless this whole present impasse cories
for & sensible businese solution because if there is going
to be a sterilisation of the ability to manufacture these
brooms the market for them could be very substantially un-
dermined. if not ruined. So I am going to give the parties
an apportunity to come to a sensible business declision as
to how these mowlds will be utilised and how goods will be
supplied until all the respondents’ remedies have been ex-
hausted bDut I cannot prescribe to the parties: they are
fres oo exercise whatever remedies they have. They can let
me know of a suitable time bhefore the end o 3 this weei,
pecause the couwrt closes on Friday, when I can hear an ap~
plication Tor leave to execute.

CThe parties subsequently reached an agreesment which was

made an order of the Courtlr.

ON BEHALF OF AFFLICANTS: 5 FEIEDLAND

ar BEDEFR~-FFRIEDLAND

ONM BEHALF OF RESFONDENTS: A0V D HAMZOCE
INSTEUCTED BY: BOTHA MASSYN & McKENZIIE
DATE OF HEARIMG: 18 JUbNE 1997

DATE OF JUDGMENT: 8 JUNE 1'397
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